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Unto the Right Honourable the Lords of Council and Sn, 


P E S 1 ; 1 o N 
1 e 


Ceorge Anderſon Merchant in n Glaſe ow, and o- 
thers, Truſtees for the Creditors of John 
Glen of Aſsloſs, late M erchant in Glaſgow, 
now in Kz/marnock; and the ſaid John Glen 
for himſelf, and as Factor for the ſaid Tru- 


ſtees; and of M eſſ. Greenſbiel and M —_ 
Merchants 1 in Glaſgow, 


Humbly ſheweth, 


HAT David Magfarlane, who for ſome time carried on» 
Trade as a Merchant in the Ifland of St Chrifopher's, in 
Company with Robert Thomſon, having a few Years ago gone 
to reſide upon the Daniſh Iſland of St Crow, he, in Sep+- 

tember 1764, put on Board the Ship Triton, Wilham Towers Maſter, 
70 Hogſheads of Sugar, on his own private Account, which he. con-- 
figned to his common Agent and Correſpondent, James Ring Mer»: | 
chant in Port-Glaſgow. 

That a Mare Parcel of Sugars, belonging jointly to the 18 
David Macfarlane and John Tennent, was likewiſe put on Board the 
fame Ship, and conſigned to * faid. Das ** and 4 | | 
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26th September 1764, Mr Macfarlane wrote to Mr King a Letter of 
the following Tenor. St Crow, 26th September -1764.- Mr James 


King ſenior. Sir, Referring you to my other Letters by this 
Veſſel, this only ſerves to incloſe you Invoice and Bill of Load- 
ing for 70 Hogſheads Sugar, ſhipped you by the Triton, Captain 
Towers, on my own private Account; Coſt, with all Charges 
here, L. 1115: 12: 6: currency, which I with ſafe home, and to 
a good Market. They are all purchaſed with Caſh, and I am 
perſuaded will turn out to Advantage. I have alſo wrote to ſeve- 
ral Peoplyin Gage, and defired them to apply to you for the 
ſeveral Sums of Money, which you will ſee by the particular Liſt 
at the Foot of this Letter, which amounts in all to L. 800, 18s, 
324. Sterling, which is more than my Sugars can neat ; but what- 
ever they may be ſhort, you will pleaſe take it out of the Proceeds 
of Mr Tennent's and my joint Sugars, ſhipped you by this Veſſel, 
and our Intereſt in the Schooner; but if poſſible you could ad- 
vance that Money for me for a few Months, I would make you 


ſufficient Remittances to reunburſe you before next Spring, as 


we want what Money may be in your Hands, after paying the 


Bills Mr Tennent drew on you, to be remitted to Meſſ. Fordyce and 
Grant of London; therefore hope you will not think much to ad- 


vance this little Money for me, as you muſt expect at ſome time 
to be ſomething in Advance for your Correſpondents who you 
may be ſafe with. I have by this Veſſel got my Friends Alexan- 

der Moir and Charles Arthur Eſquires, of this Ifland, to conſign 
you 34 Hogſheads Sugar on their own Accounts; this is only to 
try the Market, and hope you will be able to turn them out to 


Advantage, as on theſe we ſhip this Year ovrſelves, will. depend 
'our Remittances next Year, though I hope to ſend you double the 


Quantity next Year that I have done this, if I have any Encou- 
ragement from you, and hope our Correſpondence may turn out 


-to our mutual Advantage. I owed ſome of the People, whoſe 
Names you have on the other Side, more Money than I have de- 
fired you to pay, but they may expect to be fully paid when I go 


home myſelf, which I hope will be next April or May. Indeed 


J could wiſh it might be convenient for you to pay them all off, 


as I would much rather owe the Money all to one Man than to three 
or four, though it is what I cannot expect of you. Indeed I ex- 


 petted the greateſt Part of them was paid by Mr Hutche/on, till 
within this very ſhort time. It is true, he returned me ſome Bills 


« proteſted, 
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4 proteſted, which I ſent him for that Purpoſe. © On the whole, I 
* muſt beg you to make them as eaſy as poſſible, as they may de- 
pend that their Money ſhall be paid very ſoon. And Iſhall take 
„it kind in you to grant thoſe People who I have defired you 
to pay, Acceptance at ſixty or ninety Days, juſt as you think you 
can comply, and ſend me Copies of their Receipts by very firſt 


Opportunity.“ 2 

The Lift referred to in this Letter contains the Creditors Names, 
with the Sums due to them by Mr Macfarlane in one Column, and 
the Sums he deſires Mr King to pay to each of them in another Co- 
Jumn, at the Foot of which he writes as follows, Whatever my 
«Sugars may fall ſhort of the above Sum of L. 800: 18: 32 Ser- 
ling; if it ſhould not be convenient for you to advance it for me, 
« pleaſe to pay it out of the Effects of Mr John Tennent and ſelf, in 
« your Hands.“ 

Amongſt the Creditors contained in the Liſt annexed to the a- 
bove Letter, were John Glen, and Meſſ. Scot and Brown, Merchants 
in Glaſgow; and to each of them Mr Macfarlane ſent Letters, in- 
forming them that he had wrote to Mr King to pay them L. 100 
Sterling; and that the Balance of their Accounts would be paid ina 
Jittle time. But it does not appear that he informed any of the reſt 
of his Creditors, whoſe Names are mentioned in that Lift, that he 
had deſired Mr King to make any Payments to them. Neither did 
He, in the Letters addreſſed to the particular Creditors above men- 
tioned, take any Notice of his having conſigned a Cargo of Sugars 
to Mr King, or communicate to them out of what Fund that Gentle- 
man was to advance the Sums which he told them he had deſired 
him to pay. | | | e 

The Triton having arrived at the Iſle of Man in the Monch of De- 
cember 1764, Mr King was acquainted thereof by a Letter from 
George Brown Merchant in Glaſgow: And in Anſwer to this Letter, 
Mr King wrote to that Gentleman in the following Terms: © re- 
* ceived yours, and am obliged to you for your Notice of the Tri- 
4 ton. Same Poſt brought me Advice of her Arrival, with another 
Schooner I expected. I have Invoice and Bill of Loading for 
o Hoſheads Sugar, ſhipped for David Macfarlane ; the Proceeds 
4 of which I have Orders to apply amongft the different People he 
< owes m Glaſgow, a Liſt of whom he has ſent me, and obſerves 
4 you are one, which fhall be done as ſoon as I am in Caſh for 

em,, . Th 
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- The Triton having ſometime thereafter, arrived-in the Harbour of 
Port-Glaſgow, Arreſtments were uſed upon the 16th and 20th of Ja- 
nitary 1765, in the Hands of the ſaid James King, and William Towers 
the Commander of the Veſſel, by the Truſtees of the Creditors of 
John Glen of Ajzlss, upon the Dependence of an Action brought by 
them againſt Meſſ. Macfarlane and Thomſon, for Payment of L. 188 
12 s. 9: d. Sterling, as the Price of Goods furniſhed to that Compa- 
ny, with Intereſt from a Year after the Date of the furniſhing. And 


theſe Truſtees having, upon the 31ſt of the ſame Month, obtained 


Decreet againſt Macfarlane and Thomſon, in Terms of their Libel, 
they raiſed Letters of Horning, and, in virtue thereof, uſed another 
Arreſtment in the Hands of Mr Xing, upon the zoth of March 
thereafter. | 
Similar Arreſtments were likewiſe uſed in Mr King's Hands, by 
the other Petitioners, Meſſ. Green/hiel's and Wardrepe, and other 
Creditors of David Macfarlane, ſome of whoſe Names are not ſo much 
as mentioned in the Liſt of Creditors. annexed to the Letter wrote to 
Mr King upon the 26th September 1764: And the Truſtees for the 
Creditors of John Glen having inſiſted in a Furthcoming, in virtue 
of the Arreſtments uſed by them, Mr King raifed a Proceſs of Mul- 
tfiple-poinding in June 1765, in which he called only the arreſting 
Creditors; but the other Creditors of Macfarlane having thought 
proper to pretend, that they had a preferable Right to the Goods 
configned to him, or the Produce thereof, in virtue of the Letter 
above inſerted, they were likewiſe brought into the Field in the 
Month of Nevember thereafter; and a Litigation having enſued be- 
fore the Lord Auobinlect Ordinary, betwixg- theſe Creditors, and 
the Purſuers of the Furthcoming, his Lordſhip, upon the 6th of 
Feberuary laſt, pronounced an Interlocutor in the fallowing Terms: 
* Having conſidered the Miſhve produced for Meſſ. Stark, Cres, 
* and Company, with the Reaſons for preferring them in conſe- 
* quence thereof, and the Memorial for John Glen's Fruſtees, in an- 
* {wer to theſe Reaſons, finds, Clen s Truſtees having habilely ar- 
** reſted the common Debtor's Eſſects in Mr Kim's Hands, before 
he had made Payment of the Money directed, he Mr Kung re- 
_ * mained accountable to the common Debtor, and the Effects re- 
* mained the Property of the common Debter, who had it in his 
Power, if he pleaſed, to countermand the Order given; and there- 
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Againſt this Interlocutor, a Repreſentation was preferred upoi 
the Part of Meſſ. Cro/s and Bogle, and others of the — 

tained in the Liſt annexed to Mr Macfarlane's Letter of the 26th 


NY. the Preference, and 


September 1764; in which they inſiſted, that the Sugars ſhipped on 


— 1 


Board the Triton, had been conſigned to Mr King for their Behoof; 
and therefore could not be arreſted in his Hands by any other Cre- 
ditor: And the Lord Ordinary, after adviſing this Repreſentation, 
and Anſwers made thereto. by the Truſtees of John Glen, pronounced 
another Interlocutor upon the 6th; of March laſt, in the following 
Terms: Having again conſidered this Repreſentation, with the 
„ Anſwers, finds the Goods conſigned with King for Behoof of his 
* Creditors ſpecified in the Letter, and to whom he notified the 
* fſaid Conſignation, could not be habilely arreſted in prejudice of 
the Perſons in whoſe favour the Conſignment was made; and 
therefore finds that Glen's Truſtees can take nothing by their Ar- 
4 reſtraent:} ':;..--/ „ FINE N 
Mr (ilen's Truſtees upon this preferred a reclaiming Petition, in 
which they prayed your Lordſhips to adhere to the firſt Interlocutor 
pronounced by the Lord Ordinary, or, at any rate, to find them 
preferable upon the joint Concern of Macfarlane and Tennent ; and 
to ordain the Raiſer of the Multiple-poinding to depone upon the 
Quantity and Value in his Hands at the Time of the Arreſtments, 
and to aflign a Day for his deponing accordingly. a 

To this Petition, Anſwers, were put in by the competing Credi- 
tors; and, upon the 3oth of July laſt, your Lordſhips pronounced 
the following Interlocutor: The Lords having adviſed this Peti- 
tion, with the Anſwers; thereto, they adhere; to the Lord Ordi- 
* nary's Interlocutor reclaimed againſt, and refuſe the Deſire of 
* the Petition, in ſo far as it reclaims againſt the ſaid Interlocutor: 
© And in reſpect that the other Point mentioned in the Petition, 
„ ſcilz. whether the Petitioners are preferable upon the joint Con- 
4 cern of Macfarlane and Tennent, has not yet been before the Lord 
Ordinary, therefore they remit the ſame to his Lordſhip, with 
Power to call and hear Parties Procurators thereon, and to do and 
proceed thereon as he ſhall ſee Cauſe,” eee. 
This Queſtion is of conſiderable Importance to the Petitioners 
the arreſting. Creditors; for although their Antagoniſts have been 
Pleaſed all, along to aſſert, e Masfarlane is in W 
: Fol | | a — IS B Cre It, 
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Credit; they have all the-Reaſon in che World, 20-Gafho har the 
— uſed by chem are the chief Security. to-which the 
truſt for Payment of their Debts. It is a certain Fact, that — 
of his Creditors ſent out Powers of Attorney ſome Years ago to 
cheir Correſpondents in the Vg Indies in the View of recovering 
Payment of the Debts due to them; and that they have received 
Letters from theſe” Correſpondents, informing them, that he was 
unable to pay, and that he had put himſelf under the Daniſh Go- 
vernment, where they could not recover a P from him. -In- 
deed his on Letter to Mr King, founded upon by Meſſ. Croft and 
Bogk, ſhow, that as early as the Year 1764, he was ſore pinched 
to maintain his Credit. The Petitioners hope therefore to 8 for- 
given, for laying their Caſe once more before the Court, i in the Ex- 

tion of obtaining a more favourable Judgment. 

In the Entrance, the Petitioners will beg leave to lay i it down as- 
an eftabliſhed Principle, that fo long as the moveable Goods of 
any Perſon remain his Property, and ſubject to his Controul, they 
are hable to be attached by Arreſtment at the Suit of his Creditors; 
and that no intended Apropriation by the Debtor to a particular 
Set of Creditors, can ſcreen ſuch Goods from the Diligence of other 
Creditors, unleſs the Property be actually wansferred by him to 
thoſe particular Creditors, for the Payments of whoſe Debts he meant 
to apropriate them. 

It is upon this Principle that an Arreſtment is preferable to an A 
fignation not intimated; for until Intimation is made, the Cedent 
is not underſtood to be denuded, and the Aſſignee may be excluded 
altogerher, either by Payment to the Cedent,. or by a. poſterior Aſ- 
fignation, if firſt intimated, or by a Confirmation as Executor-credi- 
tor. It remains therefore only to be confidered, whether Mr Mac- 
Farline'was prior to the Petitioners. Arreſtments effectually denuded 

of the Sugars configned to James Ning, or the Produce thereof, in 
favour of the Creditors whoſe * nh contained in the Liſt an- 
nexed to his Letter of the 26th September 1764, above inſerted. 7 

In confidering this Point, the firſt Object of Deliberation is the 
Letter to Mr King, mentioning the e en of the Sugars ſnip- 
ped on Board tlie Trin; the Import of which, in. the Peritiongrs: 
| ee, Apprehenſion, comes only to this, that Mr Macfarlane find- 
— — neceſſary to pay off Part of the Debts due by him to certain 

f his Cretlitors, to the Amount of L. 800: +6 235 deſired Mr 
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cular Sums deſtined to each of them, and to apply the Proceeds ot 
the Sugars conſigned to him towards his own Reimburſement. 
Phe Petitioners will acknowledge, that if Mr King, in conſe- 
quence of this Letter, had in FaQ granted Bills to theſe Creditors, 
he might have been intitled to retain the Sugars conſigned to him, 
or the Price thereof, for his own Relief: But as he did not chuſe to 
follow this Method, they are at a Loſs to conceive, how any Night 
could, by this Letter, be created in favour of the Creditors named 
in the Liſt annexed to it, ſo as to prevent the Sugars from being at- 
tached by legal Diligence at the Suit of any other Creditor. It is e-. 
vident, x ys theſe Sugars were conſigned upon Mr Macfarlane's own: 
| Riſk, and upon his own Account, to his ordinary Factor and Cor-- 
reſpondent: And although, at the Time of the Conſignment, he 
feems to have intended, that the Produce thereof ſhould be applied 
in payment of particular Debts; there is not one Word in the Letter 
from which it can be inferred, that the particular Creditors to whom 
theſe Debts were due, were to have any Right to the Goods them 
ſelves: And accordingly when they were diſpoſed of by Mr King, 
the Titles of the Accounts of Sales bore the Sugars to have come 
per the Triton, William Towers. Maſter, from $? Croix, on Account: 
and Riſk of Mr David Macfarlane; Merchant there, and conſign- 
ed to James King ſenior, Merchant in Port-Glaſpow, for Sale?“ 
And Mr Kg took the Securities granted by the Purchafers- for the 
Price; payable to himſelf, for David Macfarlane. This. being the 
Caſe; the Property of the Goods remained ſtill in Mr: Macfarlane -- 
And as he might have countermanded the intended Application of 
their Produce whenever he thought proper, it is ĩmpoſſible tliat any 
Jul queſitum, either in the Goods themſelves, or the Produce of them, 
-coutd'ariſe to any of the Creditors by that Letter. It is extremely 
commom for Perſons engaged in Trade in- foreign Parts, to give 
Mandates or Orders to their Correſpondent in this Country, to place 
either Caſh, Value in Bills or Effects, to a particular Perſon's-Ac-- 
count: But ſuch Mandates are always revocable, and. are in Fact 
frequently revoked, by a fubſequent Order to apply the Money or 
Effects tranſmitted home to different Purpoſes. Nor was it ever 
imagined that the firſt Order, if countermanded before actual Ap- 
Plication, created a jus crrditi, ſd as to afford a- Claim of Payment: 
Repetition from thoſe for whoſe Behoof the ſecond Order had: 
been granted, it being always underſtood, that, notwithſtanding 
ſuch Orders or Mahdates, the Property remains with the rn” 
07: arbayin * : until. 
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ori hey ur folly executed. by ſpecific Performance. And if the 
Law were otherwiſe, it would imbarraſs Trade exceedingly, and lay 
a Foundation for numberleſs Proceſſes. 

Had this Ship the Triton been forced, by Streſs of Weather, into 
any other Port than that to which ſhe was Aeſtined, it ſurely would 
have been competent to Mr Magfarlane's Creditors to have attached 
the Sugars in queſtion, as being his Property, and ſhipped upon his 
Account, and upon his Riſk: And it can make no Variation' that 
the Veſſel did in a Fact arrive at Port- Glagow, and that the Sugars 
came to the Hands of the Perſon to whom they were conſigned ; for 

this notwithſtanding, they continued to be the Property of Mr 
Magſarlane, ſubject to his Controul, and were of AS NOK liable 
to the Diligence of his Creditors. - 
The Petitioners apprehend it to be unneceſſary to uſe more Words 
to ſatisfy your Lordſhips, that this Letter could have no Effect in 
preventing the Sugars in queſtion, or the Produce thereof, from be- 
Ing carried off by legal Diligence: But as there are ſeveral Deciſions 
exactly in point, they will beg Leave to mention them to the Court. 
Two Caſes are colleded by Forbes and Lord Fountainball, which 
are thus. abridged in the Dictionary, vol. 1. p. 512, * The Creditor 
in a Bill having given Orders to his Truſtee, to whom it was in- 
6 dorſed, to pay a Part of the Money to a third Party his Creditor, 
** the Lords, notwithſtanding the Order, found the Property of the 
% Money remained with him who ſent the Advice, and therefore 
might be arreſied by his Creditors.” 21ſt 1697, Inglis contra 
-Clark; 16th January 1706, Lord Roſs contra Gray. . 
A ſimilar Decifion was pronounced in Noventer 17 32, in the 
Competition betwixt the Creditors of Auchterlomy, which is thus ſta- 
ted in the late Collection of remarkable Deciſions, Ne g. Auchter- 
% Jony, before abſeonding for Debt, made a Liſt of bis Bills, which 
be ingorſed blank, Ae in a Letter to Spence, his 
4% Father- in- law, bearing, that he had ſent the Bills to him for the 
. © Uſe of his — After the Bills came into Spence's Hand, 
but before any Meeting with the Creditors, ſeveral of theſe Cre- | 
ditors taking the Start, laid Arreſtments in the Hands of the Ac- 
— 5 * cepters of theſe Bills. In a Competition, the other Greditors cra- 
ved to be preferred, as the Bills were delivered to Spence their 
FTruſtee before the Date af the Arreſtments. The Arrefters yield- 
.* ed; chat a Bill indonſed blank, delivered to a Man for his own 
| ©. Behoof, becomes his Property; becauſe by ſuch Delivery — 
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* impowered to fill up the Indorſation in his own Name: But they 
©. contended, that Spence was Truſtee for Auchterlony; not for his 
& Creditors; that the Bills remained ſtill under the Power of Aucb- 
 terlony, ſince they were not delivered to his Creditors, or to a Tru- 
& ſtee for his Creditors ; ſee J. 14. F ult. de furtis: and therefore, 
* that the Bills, as Auchterlonys Property, were regularly affected 
5 by the Arreſtments. The Arreſters were preferred. 
_ Another Deciſion to the like Purpoſe, is to be found in the ſame 
Collection, Ne 50. in the Caſe of Sir John Baird contra the Creditors 
of Mr Hugh Murray. In that Caſe, Mr Hugh Murray apprehend- 
ing, that a Demand might be made upon him by the next of Kin 
of Sir James Rochead, who had obtained a Decree againſt him as 
Sir James's Executor, he lodged in the Hands of Andrew Chalmer, 
1 Writer in Edinburgh, a Bill accepted by George Gordon, blank in⸗ 
dorſed, with a further Sum of Money to anſwer the Demand, and 
1 took from him a Declaration, mentioning his having received the 
ſame; and that he was therewith to pay the Sum that Mr Hugh 
| 
| 
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Murray had been decerned in payment of to the ſaid neareſt of Kin 
of Sir James Rochead, and to report their Diſcharge: But no De- 
mand having been made by them, both the Money and Bill remain- 
ed with Mr Chalmer till Mr Murray died bankrupt; when his Cre- 
ditors proceeding to Diligence, took out a Confirmation, and, a- 
ng other Moveables, gave up in Inventory the Bill and Caſh in 
the Hands of Mr Chalmer. Upon this, Sir James Rochead's next of 
Kin appeared for their Intereſt, and claimed Preference before Mr 
Murrays Creditors, upon this Medium, that the Bill and Caſh in 
the Hands of Mr Chalmer were Subjects eſpecially deſtinated by Mr 
Murray for their Payment. But the Lords found, That notwith- 
„ ſtanding the Money was lodged by Mr Murray in the Hands of 
« Mr Chatmer, under the Declaration granted by him, it remained 
„ under the Power of Mr Murray, and might have been called for 
„ by him, till actual Application, and applied to what Uſe he plea- 
« ſed; and therefore that the ſame remained in bonis of Mr Murray, 

* and that Sir James Rochead's next of Kin have no Preference.” 
The Petitioners Antagoniſts ſeemed to be ſenſible, that it would 
be extremely difficult for them to eſtabliſh a Right of Preference up- 
on Mr Macfarlane's Letter to Mr King alone; they therefore aver- 
red, that Mr Macfarlane at the fame time wrote Letters to all the 
Creditors mentioned in the Liſt, informing them of what he had 
done, and defiring them to AAS Mr King for Payment; and 


contending, 
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contending, that this was equal to an Aſſignation of the Goods con- 
ſigned to Mr King, they maintained, that after taking Poſſeſſion of 
the Goods, he became their Truſtee, and was accountable to them 
for his Application of them; and that as it was no longer in the 
Power of Macfarlane to recal the Commiſſion, ſo neither was it in the 
Power of any of his Creditors to uſe Arreſtments in Mr X:ng's 
Hands; and that ſuch Arreſtments could be no more effectual, than 
if they had been uſed in the Hands of the Creditors themſel ves. 
But unluckily for theſe Creditors, this ingenious Superſtructure 
has no better Foundation than a Miſtake in point of Fact. The on- 
ly Letters hitherto produced from Mr Macfarlane to any of his Cre- 
ditors, have been already mentioned, wiz. one to John Glen, and 
another to Meſl. Scot and Brown; but in none of theſe does he-men- 
tion his having configned a ſingle Pound of Sugar to Mr Ning. All 
he ſays to Mr Gien is, that he had wrote to Mr King to pay him 
L. 100 Sterling; and that the Balance of Macfarlane and Thomſon's 
Account would be paid in a few Months. The other Letter to Meſſ. 
Scot and Brown 1s to the ſame Purpoſe; and all that relates to Mr 
King is expreſſed in the following Words: I am afraid Mr Tho- 
« mas Hutchic/on has not paid you the Amount of Macfarlane and 
„ Thomſon's Account. Indeed he returned me a Number of Bills 
% proteſted, which J had remitted him for that Purpoſe. It gives 
me great Uneaſineſs you ſhould be ſo long without this Money; 
and I ſhall do all in my Power to make you a Recompence when 
I get home. I have by this Opportunity wrote Mr James King ſe- 
* mor of Port-Glaſgow, to pay you, as ſoon as poſlible, on that Ac- 
“ count L. 100, and you muſt wait a few Months for the Balance.” 
Such being the Nature of theſe Letters, it would be trifling with 
your Lordſhips, to uſe many Words, to ſhow that, although the 
whole other Creditors in the Liſt had obtained Letters in the ſame 
Strain, they could not import an Aſſignation in their favour, or 
tranſmute the Correfpondent and Truſtee of Mr Macfarlane into a 
Truſtee for thoſe Creditors, to none of whom any Mention was 
made of the Confignment, or out of what Fund it was that Mr 
Macfarlane had defired him to make Payment to them. Had the 
Perſons to whom Mr King ſold the Sugars failed, the whole Loſs 
would have fallen upon Mr Macfarlane, and not upon the Credi- 
tors, who in that Caſe would have pleaded, that although he had 
deſtined the Produce of theſe Goods to be applied towards Payment 
of their Debts, the Property ſtill remained with him, until the ac- 
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tual Application came to be made, which is altogether inconſiſtent 
with the Plea now maintained by them: Neither could they have 
compelled Mr King to make Payment to them of a fingle Farthing, 
bad he received a ſecond Order from Mr Macfurlane, to apply the 
Produce of the Goods conſigned to any other Purpoſes. It is there- 
fore, in the Petitioner's humble Apprehenſion, not a little abſurd, 
to ſuppoſe Mr King to be a Truſtee for the Creditors; and that he 
did not conſider himſelf as fuch, but on the contrary acted in tlie 
Management of theſe Goods in the Character of Factor for the Con- 
ſigner, is plain from his having taken the Securities which were 
ted by the Purchaſers of tlie Sugars; payable to himſelf, for 
David Magfarlane. It is therefore hoped, your: Lordſhips will have 
no Difficulty, of ſuſtaining the Arreſtments, in Conformity with the 

Decifion in the Caſe of the Creditors of Auchterlony before ſtated. 
Nor can the Decifion in the Caſe of Souper againſt the Creditors 
of Smith, 23d January 1756, have any Inffuence upon the preſent 
ion. For in the firſt place, as in that Caſe the Creditors were 
ſent when a Letter was wrote by Snith the Debtor, impowering 
WF atfou to ſell his Effects for their behoof, Fat/on could be confider- 
ed: in no other Light than as their Truſtee, accountable to them on- 
ly, and not to Smith the common Debtor. In the next place, the 
Mandate had received full Execution by a Sale of the Goods, and 
Payment of che Price being made to the Truſtee, before Souper the 
competing Creditor uſed any Arreſtment in his Hands: But in the 
preſent Caſe, the Creditors received no Information from Mr Mac- 
farlane of his having conſigned any Goods to Mr Xing for their be- 
hoof, and all of the Arreſtments were uſed on the Arrival of the 
Veſſel, and before any Sale of the Sugars was made. * 
The Creditors competing with the Petitioners were likewiſe Plea- 
ſed to aver, That Mr King wrote Letters to them, acquainting 
* them of the Confignment which had been made to him for their 
© Behoof; and promiſing to diſpoſe' of it, and to apply the Proceeds 
& in the Manner directed, as ſoon as poſſible: That theſe Letters were 
64 all wrote in Anſwer to Demands made upon Mr King by the Cre- 
t ditors, in conſequence of the Advice they received from Macfarlane, 
* prior to any of the Arreſtments uſed by the Petitioners: And that, 
© truſting: to theſe Letters, they reſted ſatisfied with rhe Diſtribution 
of their Debtor, readily accepted of the Conſignment; and nei- 
* ther uſed Arreſtments, nor took any other Step of Diligence to 
« ſecure their Payment,” 590). 5H rt ha 
ane tied die. banter SW But 
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But in Anſwer to this, your Lordſhips will, in the firſt place, be 
informed, that no Letter has hitherto been produced from Mr King, 
EXCEPT | that which he wrote to Mr Brown, upon that Gentleman's 
communicating to him the Arrival of the Ship at the Iſle of Man: 
And no Evidence whatevet has been brought to ſhow, that any No- 
tification was made by him to any of the other Creditors of the Con- 
ſignment of the Sugars in queſtion. On the contrary, ſeveral of 
theſe Creditors alſo uſed Arreſtments in King's Hands. 


In the next place, in this Letter, which in all Probability would 
not have been wrote, had it not been in return to Mr Brown's Civi- 


lity in aequainting him of the Ship's Arrival at the Ifle of Man, 
Mr Xing does by no means come under any Obligation to make 
Payment of Mr Brown's Debt, or any Part thereof; all that he pro- 
miſes, is to make Payment as ſoon as he ſhould be in Caſh, which 
could not prevent Mr Macfarlane from ſending different Orders to 
his Correſpondent relative to theſe Sugars, or make that Correſpon- 
dent liable in the Event of his being prevented from being in Caſh 
by their being carried off by legal Diligence. The Sugars ſtill re- 


mained the Property of Mr Macfarlane, and therefore the Caſe ſtands 


upon the ſame Footing, even as to'this particular Creditor, as if no 
ſuch Letter had been wrote. But ſurely at any Rate the other Cre- 
ditors, whoſe Names are not ſo much as mentioned in this Letter, 
and to whom no Promiſe of Payment appears ever to have been 
made, cannot pretend to found upon it. 


Such being the State of the Caſe, an eafy Anfwer occurs to a De- 


ciſion which was quoted upon the Part of the Creditors, Andrew 
Staller contra Andrew Axton, 9th February 1759. 

That Caſe ſtood ſhortly as follows. In July 1754, John Trotter 
ſent a Cargo of Sugars from Jamaica to the Port of Leith, conſigned 
to Andrew Ayton, Merchant in Glaſgow; and in a Letter, deſired 
him, upon receiving the Proceeds of the Cargo, to diſcharge certain 


Bills and Accounts due by him 1n this Country, as far as the ſame 


would. go. To this Letter was ſubjoined a Liſt of the Creditors to 
whom the Bills and Accounts were due, in which Andrew Stalker 
was ſet down as one. The Sugars having arrived, Mr Ayton in 
February 1755, made out an Account of the Proceeds of the Cargo, 
and allotted: to each of the Creditors a certain Share thereof, corre- 
ſponding to their Debts; by which the whole was exhauſted, con- 
ſiderable Sums {till remaining due to them The whole of the Cre- 
ditors agreed to accept of this Dividend, except Stalker, and Aytor 


granted his own Obligation to pay them their ſeveral _ _ 
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before the Money was paid, Staller arreſted in his Hands. The 
Lords, however, found, that Ayton was not interpelled by this Ar- 
reſtment from making Payment to the Creditors in purſuance of his 
Obligation. 85 | * n 
The bare ſtating of this Deciſion will ſhow, that it is extremely 
different from the preſent Queſtion. In that Caſe, the Goods were 
_ conſigned to Ayton for the ſpecial Purpoſe of paying the Creditors ; 
and as the Arreſtment was not uſed till the Mandate was fully exe- 
cuted, by Ayton's laying his Accounts before the Creditors, and 
granting his own Obligation to them, a jus queſitum was thereby 
eſtabliſhed in their favour, which neither could be diſappointed 
by the common Debtor, nor by Arreſtments at the Suit of any 
other Creditor. The Property was then effectually transferred, and 
there was no Debt due by the Arreſtee to the common Debtor at 
the Time when the Arreſtment was uſed. It is therefore humbly 
ſubmitted to your Lordſhips, that this Deciſion is noways applicable 
to the preſent Queſtion, ma | | 
The Petitioners think it unneceſſary to trouble your Lordſhips 
further; and they are hopeful, that after conſidering, that the 
Goods configned to Mr King were, notwithſtanding the Letter 


wrote to him, the Property of Macfarlane, and remained upon his 


Riſk, and ſubject to his Directions; that although Mr King was de- 
fired to pay the Creditors certain Sums, they had no Intereſt in the 
particular Goods conſigned to him; that no Notification was made 
by Macfarlane to any of his Creditors, of his having allotted theſe 
Goods for their Payment; and that Mr King never came under any 
Obligation to apply them to that Purpoſe, other than the Letter to 
Mr Brown above mentioned, in which he ſays, that he had Orders 
to apply the Proceeds amongft Macfarlane's different Creditors in 
Glaſgow; and that he would do ſo as ſoon as he was in Caſh; you 
will be of Opinion, that the Petitioners muſt be preferable in virtue 
of their Arreſtments. | | 
May it therefore pleaſe your Lord/hips, to alter your former Interlocu- 
tor; and to find the Petitioners, the arreſting Creditors, prefer- 
able, in virtue of their Arreſiments, and to prefer them according- 
ly; and to ordain the Raiſer of the Multiple-pomding to depone 
upon the Quantity and Value in his Hand at the Time of theſe Ar- 
reſtments; or to remit the Cauſe to the Lord Ordinary for that 


Purpoſe, | 


According to Juſtice, &c. 
y ALEX, WIGHT 


